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ORDER FOR SUMMARY SUSPENSION OF PHARMACY PERMIT

Backeround

On April 6, 1999, the Maryland State Boérd of Pharmacy (the “Board”) issued a notice of
intent to summarily suspend the pharmacy permit held by Melwood Pharmacy, Permit No. P01278
(the “Respondent™). The Respondent was given an opportunity for a hearing to show cause as to
why the Board should not issue an unexecuted order that would have suspended his pharmacy permit
due to the imminent threat to the public health created by dangerous practices at the pharmacy. (See
the Board” unexecuted order attached as Exhibit #1 hereto and incorporated by refergnce herein).
A show cause hearing before a panel of the Board was held on April 13, 1999. This show cause
hearing was limited to oral argument, some testimony by the Respondent’s owner and pharmacist,
Behrooz Goodarzi, and an examination of the inventory prepared by the Division of Drug Control
inspector, C. Pﬁtz, based upon her observations of the Pharmacy on March 24, 1999 and March 30,
1999.

FINDINGS OF FACT BASED ON PROBABLE CAUSE

Based upon the investigation and the show cause hearing, the Board has reason to believe
there exists probable cause that the following facts are true:

1. At all times relevant, the Respondent operated as a pharmacy in the State of Maryland.

2. At all times relevant, the Respondent operated as Melwood Pharmacy at 9644 Marlboro
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Pike, Upper Marlboro, Maryland 20072 (the “Pharmacy™).

3. At all times pertinent hereto, Beﬁrooz Goodarzi, PD (The “Pharmacist™), a licensed
pharmacist in the State of Maryland, has held the pharmacy permit for the pharmacy.

4. Actiﬁg on a complaint that expired drugs had been dispensed at the Pharmacy, the
Division of Drug Control performed an inspection on March 24, 1999, at the Melwood Pharmacy.
A follow-up inspection was performed on March 30, 1959.

5. Upon inspection, the following was found:

a) Liquid medications were stored in soda bottles;

b) There were numerous products without lot number or expiration dates.

¢) There were over 525 outdated products;

d) The Pharmacist was not aware that he should destroy outdated CDS, and DEA
form 41 was érovided to him;

e) There were expiration dates and lot numbers covered by the price stickers;

f) Loose pills were found on the shelves;

g) The outdated products date as far back as 1987.

6. The following is a list of outdated products by category', found at the Pharmacy on March
24 through 30, 1999: electrolyte supplements, anti-psychotics, anti-hypertensive, antibiotics,
antitussives, antihistamines, acid blockers, circulation medications, Antibuse, pain relievers,

Alzheimer management medications, tranquilizers, diuretics, prenatal vitamins, medications for the

! Attached as part of Exhibit #1 and incorporated by reference is the inventory of

March 24, 1999, and March 30, 1999, prepared by C. Putz of the Division of Drug Control and
signed by Respondent.
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control of obsessive compulsive disorders. anti-inflammatory creams. steroidals. antigout products.
acne lotion. saliva substitute. progesterone. antibiotic acne liquid. aspirin/codeine products,
antivirals, calcium channel blockers. pain relievers. expectorants. enemas. anti-inflammatory
medications. éleep aids. pcdiculacide. UTI medications. vitamins. urinary antiseptics. antina‘usea.
anti-ulcer. mobility agents. anticoagulants. thyroid supplements. anti-depressants. muscle relaxants.
tuberculosis drugs. antiarrhythmic heart medications. antidiabetics. asthma medications. oral
contraceptives. ear anti-infectives. potassium supplements. anti-miasthenics. antiseizure products.
bulk hormones for compounding. laxatives. Schedule [II” cough suppressant/expectorants. Schedule
III pain relievers. Schedule [V tranquilizers. and Doral. a Schedule 1V sedative. In addition to the
above. these categories of pediatric specific medications were found: expectbrant/decongestams.
numerous antibiotics. cough/cold preparations. asthma and pain relievers. A bottle of
Diethylstilbesterol. with aﬁ expiration date of May. 1994 was also found on the shelf of the
Pharmacy. Diethylstibesterol is no longer on the market.

7. At the show cause hearing the Respondent defended his practice of putting liquid
medications such as Zyrtec syrup into soda bottles despite the risk of contamination. His continued
insistence in defense of this practice demonstrates incompetence and disregard for the public health
and safety.

8. At the show cause hearing the Pharmacist claimed that he never had a chance to get rid
of the outdated drugs and admitted that he had no system to flag outdated drugs. At the hearing he

claimed that he has changed his practices since the inspection so that on each day he now pulls all

- Some of the products previously listed are scheduled drugs.
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outdated drugs off the shelves. He further stated that he now keeps his containers upside down when
they are drawing near to the expiration date.-

9. At the show cause hearing the Pharmacist claimed thefe were only 362 bottles of ou;d;ted
products rather than 525. He admitted that “mavbe” some of these outdated products had been on
the shelf. The Board finds that it is most likely that many of these bottles were on the shelves and
contained outdated drugs as reported by the inspector. Furthermore. there is absolutely no legitimate
reason to have these quantities of outdated products in the store. Outdated pharmaceutical products
can cause substantial harm to patients and the Board finds that there was no valid reason to possess
these products in such numerous quantities and for such long periods of time. To possess these
numerous quantities of outdated pharmaceutical products either shows extreme'incompetence or an
intent to dispense these outdated products. In either event. emergency action is required to protect
the public.’

10. Because the Pharmacy is being operated in an incompetent manner that exposes the
public to the grave dangers of outdated drugs. the Board finds that emergency action is necessary
to protect thé public health. safety. and welfare.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact Based on Probable Cause. the Board finds that

The Board is especially troubled by the presence of such outdated pharmaceutical
products as pediatric medications. antibiotics. anti-hypertensives. antiarrhythmic heart
- medications. anti-psychotics. antivirals. progesterone. oral contraceptives. thyroid supplements.
tuberculosis drugs. and medications used to control obsessive-compulsive disorders.




the public health. safety and welfare imperatively requires emergency action pursuant to Md. Code
Ann., State Gov't Art.. § 10-226(c)(1) and Md. Code Ann.. Health Occ. Art.. § 12-409(a)(1) and (2).
ORDER " ’.

Bésed upon the foregoing Findings of Fact Based on Probable Cause. it is this __ dayof

.1999. by a majoritylof the quorum of the Board. hereby

ORDERED that the Respondent's pharmacy permit be summarily suspended pursuant to
Md. Code Ann.. State Gov't Art.. §10-226(c). And be it further

ORDERED that this a FINAL ORDER and as such is a public document pursuant to
§ 10-611 et seq. of the State Government Article. Annotated Code of Maryland. And be it further

ORDERED that this Order for Summary Suspension of Pharmacy Permit and the same is
hereby effective on the day that it is signed. And be it further

ORDERED that theARespondent shall submit the original display permit no. P01278 for
Melwood Pharmacy to the Board's offices. And be it further

- ORDERED that Respondent shall submit to a closing inspection of the pharmacy to be

conducted pl;rsuant to COMAR 10.34.14 and shall otherwise cooperate with the Board and the
Division of Dfug Control in carrying out the Respondent's obligations for the closing of pharmacies
in accordance with COMAR 10.34.14. And be it further

ORDERED that provided that the Pharmacy is not open to the public. the Pharmacy may
remain in operation for two weeks following the effective date of this Order for the sole purpose of
returning and disposing of drugs held in the pharmacy and for transferring prescription information

to other pharmacies. And be it further



ORDERED that the products detained by the Division of Drug Control shall be retained in

the Pharmacy until requested by the Divisioﬁ of Drug Control.

S/ /49 L Mg ﬁ&\\
Date W. Irving Lottier. Jr. P.D. -
Secretary. Board of Pharmacy
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BOARD’S RULING ON RESPONSE
TO CHARGES AND MOTION TO DISMISS

- For the reasons set forth below, the Board denies the Respondent’s Motion to Dismiss
Summary Suspension Hearing.

i{espondent argues that dismissal is required because the original unexecuted order
erroneously cited Md. Code Ann., State Gov’t Art., § 10-405(b) because it was a repealed law. At
the show cause hearing the Administrative Prosecutor acknowledged that this was typographical
error and provided the Board with a new unexecuted summary suspension order containing the
accurate citatidn for the summary suspension statute, i.e., Md. Code Ann., State Gov’t Art., § 10-
226(c).

The Respondent was on notice of the factual allegations that caused the Board ask him to
show cauée why the Pharmacy Permit should not be summarily suspended. The text of the former
§10-405 is identical to that of the present §10-226(c). It is an obvious typographical error given that
the correct citation was contained in the companion unexecuted summary suspension order regarding
Behrooz Goodarzi’s pharmacist’s license, that was also delivered to the Respondent’s sole permit
- holder, Mr. Goodarzi.

A mere renumbering of an identical statute is an insufficient basis upon which to dismiss an

action given that Respondent was on notice regarding the factual allegations that would support a



summary suspension. Notice given to Respondent at the show cause hearing that there was a
typographical error and the submission té his attorney of an amended unexecuted summary
suspension order at that hearing containing the accurate statutéry citation was sufficient nqtiée to
comport with principles of‘due process.

It is also obvious that the Respondent was in fact aware of the reenactment of §10-405 as
§1‘O-226(c) because he writes that §10-405 “was repealed in 1993 and was not reenacted under that
section number.” (Emphasis Added). It is quire clear that the Respondent was aware of the
continued existence of §10-405 as §10-226(c) but chose to make a hypertechnical argument rather
than to address the serious safety concerns raised by the factual allegations contained in the
unexecuted summary suspension order. Because the typographical error was corrected at the
hearing, the Respondent was given sufficient notice of the applicable law prior to the Board taking
action. The Respondent’s 1eéa1 defense was not prejudiced by this typographical error.

“As has often been stated, ‘[dJue process does not require adherence to any particular
procedure. On the contrary, due process is flexible and calls for such procedural protections as the
particular situation demands.f " Maryland Racing Commission v. Castrenze, 335 Md. 284, 299
(1994) (citations omitted here). The Castrenze upheld the summary suspension of a license
prior to givi_ng the licensee an opportunity to be heard. An im.portant factor for The Castrenze court
was the scope of the issues to be resolved at the hearing. Id., 335 Md. at 300. The scope of the
issues here was limited to whether the observations recorded in the Division of Drug Control
Iﬁspection Report constituted probable cause that the public health, safety, and welfare imperatively
required emergency action. That issue.was clearly stated in the original written notice to the
Respondent and was not éhanged in any way by providing him with the accurate statute number at
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the hearing. Thus, he clearly had an opportunity to prepare a defense and therefore was not
prejudiced by this typographical error.

The process given in this case was clearly appropriate gi\?en the potential threat to the pulic
health and the consequent need for quick action by the Board to protect the public health. “A“s has
often been stated, ‘[dJue précess does not require adherence to any particular procedure. On the
contrary, due process is flexible and calls for such précedural protections as the particular situation
demands.” Maryland Racing Commission v. Castrenze, 335 Md. 284, 299 (1994) (citations omitted
here). The Castrenze Court upheld summary suspension of a license prior to giving the licensee an
opportunity to be heard. An important factor for the Castrenze court was the scope of the issues to
be resolvéd at the hearing. /d., 335 Md. at 300. The scope of the issues here was limited to whether
the observations recorded in the Division of Drug Control inspection report constituted probable
cause that the public health, safety, and welfare imperatively required emergency action. That issue
was clearly stated in the original written notice to the Respondent. Thus, he was notified as to the
relevant factual and legal issues so that he could prepare a defense.

The Castrenze court also held that another important factor to consider is the balancing of
the governmeﬁt’s interest agaiﬁst the licensee’s interest. /d., 335 Md. At 300. In this case, the
Board’s interest in avoiding irreparable injury to the health and welfare of Maryland’s citizens
clearly outwei.ghs the Respondent’s more limited property interest in avoiding the erroneous
deprivation of his pharmacy permit. See Varandani v. Bowen, 824 F.2d. 307, 310 (4" Cir. 1987)

(“the courts have refused to require anything more than an informal hearing before a doctor is
suspended from Meaica:e reimbursement in large part because of the interest of Medicare patients
in not being treated by a doctor fouﬁd by his peers to have engaged in substandard practice.”). See
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also, Waltz v. Herlily, 682 F. Supp. 501 (state may summarily suspend physician’s license provided
that adequate post-deprivation remedies are aVailable); Morton v. Beyer, 822 F.2d. 364, 369, n. 11
(public employee who poses a significant hazard is not consﬁtutionally entitled to any kind bf
hearing). Thus, under theée cases, the Respondent was given more process than is due gnder
principles of constitutional Ié.w.

In addition, the Respondent wés given more process than is required under Md. Code Ann.,
State Gov’t Art. §10-226(c). Under that section, the Board could have suspended the license and
then provided him with the reasons for the suspension afterwards. Instead, the Board chose to give
the Requndent a pre-deprivation hearing and provided him with advance notice prior to taking
action against his license. Provision to the Respondent of the amended unexecuted summary
suspension order at the hearing containing the sole change of the renumbered statute provided him
with more notice than was even required under §10-226(c).

For all the foregoing reasons, the Respondent’s motion to dismiss is denied.

S ' . . -~ \
'\//ZZ//C?‘Y Lo -}“"v\'\q Tf\‘;«muc\
Date | | W. Irving Léttier, Jr., P.D.
Secretary, Board of Pharmacy
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 EXHIBIT

IN THE MATTER OF * BEFORE THE | { + |
MELWOOD PHARMACY ~ * MARYLAND STATE .
PERMIT NO. P01278, * BOARD OF PHARMACY

RESPONDENT ‘ .

® * * * * ® x * * x * * X X X X x x 2 X *x x x % *

ORDER FOR SUMMARY SUSPEN SION OF PHARMACY PERMIT

Based upon the information received by the State Board of Pharmacy (the "Board") regarding
Melwood Pharmacy (the "Respondent"), under PERMIT No. P01278 for Melwood Pharmacy located
at 9644 Marlboro Pike, Upper Mariboro, Md. 20072 the Board has reason to believe that the
following facts are true:

BACKGROUND

1. Respondent is a pharmacy which has been issued a permit to be established and operated
as a pharmacy in the State df Maryland.

2. At all times refevant, Respondent operated as Melwood Pharmacy at 9644 Marlboro Pike,
Upper Marlboro, Md. 20072 (the "Pharmacy").

3. At all times pertinent hergto, Beehrooz Goodarzi, P.D. (the "Pharmacist"), a licensed
pharmaéist m the State of Maryland is the holder of the pharmacy permit for the Pharmacy.

4, The Division of Drug Control performed an inspection on March 24, 1999, at the
Melwood Pharmacy located . A follow-up inspection was performed on March 30, 1999,

5. Upon inspection the following was found:

a) Pharmacist did not have the required CDS biennial inventory available;

b) the generic manufacturer was not recorded on the prescriptions;

¢) the Schedule IT drugs were found in a plastic bag on the floor of the pharmacy;



;current Department of Health and Mental Hygiene Permit No. P01278; and be it further

ORDERED, ORDERED, that a show cause hearing shall be scheduled on Tuesday,
April 13, 1999, at 1:30 p.m., at 4201 Pat';erson Ayenue, Baltimore, Maryland 21215 at which
the Respondent will be given an opportunity to be heard on the issues limited to those raised in
this Order. Any such hearing will be held before the Board or its designee; and be it further

ORDERED, that a copy of this Order shall be filed with the Board; and be it further

ORDERED, that this is a public document and as such is considered a public record
pursuant to Md. Code Ann, State Gov't § 10-611 et seq. (1995 Repl. Vol.)

NOTICE OF HEARING

An evidentiary hearing will be scheduled before the Board at 4201 Patterson Avenue,
Baltimore, Maryland 21215 upon Respondent's written request. Any such hearing will be
scheduled to be heard by'the, Board within thirty (30) days of receipt of Respondent's written

request therefor.

Date ‘ W. Irving Lottier, Jr., P.D.
Secretary, Board of Pharmacy
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