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September 13, 2013
TO:

Prospective Appointees to Maryland Boards and Commissions
SUBJECT:

Appointee Exemption Disclosure Form – Frequently Asked Questions and Sample Forms
The following information is provided to assist a prospective member of a State board, commission, task force, work group, committee or similar entity in understanding and completing the Appointee Exemption Disclosure form.  This form is the means by which a prospective board member can obtain an exemption for an existing conflict of interest.   The questions and answers are designed to explain how the exemption applies and the steps that must be taken to obtain it.  Additional questions should be directed to the staff of the Maryland State Ethics Commission at 410-260-7770.  Note that while the term “board” is used throughout for simplicity, it is intended to include commissions, task forces and similar entities involving service with the State.  Also, the term “Law” as used here refers to the Public Ethics Law.

Frequently Asked Questions

1. Question.
What is the purpose of the Appointee Exemption Disclosure form?

Answer.
To understand the form, it’s necessary to understand the employment and financial interest restrictions in the Law.  The Law prohibits a member of a board from being employed by, or having a financial interest in, an entity that is regulated by that member’s board or that does business with, or seeks to do business with, that member’s board.  The Law also prohibits a board member from having affiliations that would be incompatible with service on the board (see Question 7, below).  As a general principle, if you have employment (including an unpaid management-level position in a professional organization) with, or a financial interest in, an entity that in some way has a connection to the board for which you are a candidate, you should assess the possibility of a conflict of interest.

If there does exist a conflict of interest, however remote, the Law provides a special exemption for a member of a board who would otherwise be prohibited from serving, if certain criteria are met and the proper steps are taken, including completion of the form.

2. Question.
What is meant by the term, “financial interest”?
Answer.
The Law defines financial interest to include the "ownership of any interest as the result of which the owner has received, within the past three years, or is presently receiving, or in the future is entitled to receive, more than $1,000 per year.”  The Commission has consistently held that the ability to sell an interest for in excess of $1,000 brings that interest within the definition. (See Opinion 85-23). The Law further defines financial interest as ownership of more than 3% of a business entity by a board member or the spouse of a board member, or ownership of securities of any kind that represent, or are convertible into, ownership of more than 3% of a business entity by the board member or the spouse of a board member.
3. Question.
How does the exemption process work?

Answer.
The Law provides that a board member who has one of the conflicts identified in Question 1 can still serve on a board if:  1) the conflict exists at the time of the board member’s appointment; and 2) it is publicly disclosed (by completing the form) to the appointing authority, the Ethics Commission and the Senate (if Senate confirmation is required).  NOTE that this exemption ONLY applies to conflicts that exist at the time the appointment is made – it is not available to individuals who, subsequent to their appointment, acquire new conflicts that were not disclosed at the time of the appointment.

4. Question.
Who is the appointing authority?

Answer.
The appointing authority is normally defined in the statute or executive order that creates the board.  The appointing authority is the person charged with making appointments to the board.  In many cases appointments are made by the Governor, and in those instances the process is handled by the Governor’s Appointments Office (410-974-2611).  In other cases the appointments are made by the secretary of the State agency where the board is located.  

5. Question.
What if I don’t have any employment or financial interests that require an exemption?

Answer.
The form contains a block allowing you to check “No”, indicating you do not request an exemption.  At a minimum the Commission recommends you check that block and return the signed form to the appointing authority to indicate that you did consider the possibility of an exemption.  However, since this exemption is only available to appointees at the time of their appointment, if you have any financial interests or employment situations that could even remotely be viewed as presenting a conflict, the best approach is to list them on the form, rather than missing out on this one time opportunity for an exemption.

6. Question.
I don’t have a conflict that exists at the time of my appointment, but I work for an organization that “may” apply in the future for a grant that is administered by my board.  If I list this possible future conflict on my Appointee Exemption Disclosure form, will I be exempted in the event my organization does seek such a grant?

Answer.
No (except in a very limited circumstance discussed below).  The time of appointment exemption is available “to a member of a board who holds the employment or financial interest when appointed…”  A possible future relationship that would give rise to a conflict does not exist at the time of the appointment.  Note, however, that in the Commission’s Opinion 81-38, the Commission did slightly expand the interpretation of this exemption “to situations where no actual conflict exists at the time of appointment, but where past relationships and transactions raise a reasonable likelihood that there will be future similar dealings between the appointee’s agency and a private employer.”  For example, the exemption would be available where an appointee to a board has an affiliation with a catering business that has had past dealings with the board and anticipates future dealings.  Similarly, the exemption would be available to an appointee who worked for an organization that had previously received grants from the board and anticipates applying for future grants.  However, absent a pre-existing relationship or transaction, an anticipated conflict that does not exist at the time the appointment is made is not covered by the exemption.
7. Question.
Subsequent to my appointment to my board, the statute creating the board was amended to expand the scope of the board’s regulatory authority.  As a consequence, a business I own (and owned at the time of my appointment) now is in conflict with my duties on the board.  I did not report it on my Appointee Exemption Disclosure form at the time of my appointment because at that time it did not present a conflict.  Since this new conflict was not the result of any action on my part, can I now amend my form to add this conflict and continue to serve on the board?
Answer.
No.  As discussed in Question 5, the time of appointment exemption is available only “to a member of a board who holds the employment or financial interest when appointed…”  Regardless of the reasons for the new conflict (voluntary action by the board member or other causes not resulting from actions of the board member), if the conflict did not exist at the time of the appointment, this exemption does not apply (but see the answer to question 5 that addresses one narrow set of circumstances where the Commission has slightly expanded the scope of this exemption).

8. Question.
I am a candidate for the Board of Morticians and Funeral Directors and I currently serve on the board of directors of the Maryland State Funeral Directors Association.  Would such service be a conflict and if so, would I qualify for an exemption?
Answer.
Initially it is important to understand that volunteer service on a management or operational board of a private professional organization is viewed, for purposes of the Law, as employment and consequently, any such service must be analyzed as a possible conflict of interest.  Note that the Commission has distinguished between simply being a dues-paying member of such an organization (not a conflict of interest), and participating in the management of that organization.  Using the Board of Morticians and Funeral Directors as an example, persons who are appointed to this Board are charged with significant regulatory and licensing authority over individuals in the profession, with the objective of “policing” the profession.  As the Commission noted in Opinion 87-01, a professional association (such as the Maryland State Funeral Directors Association) has a different role – to protect and advance the interest of the profession and its members.  Often these roles may conflict, and the Commission observed that it is difficult for individuals to shift perspectives and carry out both functions in a manner that is impartial and demonstrative of independent judgment.  

While an organization such as the Maryland State Funeral Directors Association may not be regulated by the Board of Morticians and Funeral Directors, and it may not do business with the Board, this type of dual service by a member of a State board would run afoul of the more general restriction in the Law that prohibits a board member from having affiliations that would be incompatible with service on the board.  And unlike the other two restrictions that apply to situations where the outside position is regulated by or does business with the State board, the Commission has determined (Opinion 90-14) that dual service of the type raised in this question is prohibited and is not permissible even if the board member timely discloses it on an Appointee Exemption Disclosure form.

9. Question.
In addition to the time of appointment exemption, are there other types of exemptions I should be aware of?

Answer.
The Law also provides for an exemption for persons who are appointed to a regulatory or licensing board if the statute creating the board requires that persons regulated by the board be appointed to it.  For example, the State Board of Plumbing, which has authority to enforce the State Plumbing Code, is comprised (by statute) largely of plumbers.  Without an exemption, plumbers could not serve on this board since they are regulated by it.  However, because the statute creating this Board requires plumbers to serve, these persons are exempted by operation of law and do not need to request an exemption.  The same holds true for dozens of boards that have a responsibility to regulate professions and businesses in the State.

10. Question.
If I submit an Appointee Exemption Disclosure form and obtain an exemption for a conflict of interest, does that mean I am no longer subject to the Law?

Answer.
No.  The appointee exemption addressed here simply allows an individual who has a specific conflict to serve on a State board despite the existence of the conflict, provided the conditions as described above are satisfied.  Such an individual remains subject to all provisions of the Law, and should be particularly mindful of the participation restrictions to avoid participating in any matter that comes before the board involving the exempted conflict of interest.  

11.  Question.
I am being reappointed to a board on which I have served for the past 4 years.  Do I have to submit another Appointee Exemption Disclosure form?
Answer.
Yes.  Reappointment starts the process over again.  Any exemption an individual may have received at the time of the original appointment concludes with the end of the individual’s term on the board.  Reappointment is the same in all respects as the original appointment, and conflicts that exist at the time of reappointment must again be disclosed in order to obtain the exemption.
	PART 1:

	NAME:    John Q. Public

	ADDRESS:     100 Main Street

                      Ocean City, Maryland 21842


	BOARD/COMMISSION NAME:
	State Board of Nursing

	PART 2:

	Please Check Item(s):
	Exemption Requested:  FORMCHECKBOX 
 No (If no, check box and skip to Part 3,    

                                                  Signature) 

	
	                                     FORMCHECKBOX 
 Yes (If yes, check box and complete rest   .                                                 of Parts 2 and 3)                                                                                                                                                                                                                                                                               

	I request exemption for:   FORMCHECKBOX 
  Financial Interest  FORMCHECKBOX 
  Employment

	Financial Interest
	Employment

	Name of Entity where the financial interest exists:
	Employment to be Exempted:   ABC Health Care Education, Inc.

	Address of Entity: 
	Your Position/Job Title:  Instructor


	Interest to be Exempted:
	 

	Current Value:  □ Under $1,000        □$1,000-$5,000

                        □$5,000-$10,000     □$10,000 or More
	

	Explain below why you believe you may have financial interests or an employment situation that, in the absence of an exemption, will conflict with your service on the board or commission for which appointment is being considered.  You may wish to contact the State Ethics Commission for information or advice at 410-260-7770.  

	I am employed part time as an instructor with ABC Health Care Education, Inc. which offers continuing 

	education credits to certain health care providers in the State of Maryland.  The State Board of Nursing 

	is responsible for approving the courses that are taught by ABC and similar businesses.

	PART 3:

	Appointee: John Q. Public
	Signature:             John Q. Public                                                  Date: 7/1/2013


APPOINTEE EXEMPTION DISCLOSURE FORM (SAMPLE)
Mail the completed form to the Appointing Authority.  For appointments made by the Governor:

Governor’s Appointments Office

State House

Annapolis, MD 21401

	PART 1:

	NAME:    Jane Q. Public

	ADDRESS:     100 Main Street
                      Ocean City, Maryland 21842


	BOARD/COMMISSION NAME:
	Maryland State Arts Council

	PART 2:

	Please Check Item(s):
	Exemption Requested:  FORMCHECKBOX 
 No (If no, check box and skip to Part 3,    

                                                  Signature) 

	
	                                     FORMCHECKBOX 
 Yes (If yes, check box and complete rest   .                                                 of Part 2 and 3)                                                                                                                                                                                                                                                                               

	I request exemption for:   FORMCHECKBOX 
  Financial Interest  FORMCHECKBOX 
  Employment

	Financial Interest
	Employment

	Name of Entity where the financial interest exists:
	Employment to be Exempted:   Old Line State Dance Company

	Address of Entity: 
	Your Position/Job Title:  Director


	Interest to be Exempted:
	 

	Current Value:  □ Under $1,000        □$1,000-$5,000

                        □$5,000-$10,000     □$10,000 or More
	

	Explain below why you believe you may have financial interests or an employment situation that, in the absence of an exemption, will conflict with your service on the board or commission for which appointment is being considered.  You may wish to contact the State Ethics Commission for information or advice at 410-260-7770.  

	I am the Director of the Old Line State Dance Company.  We currently have a grant from the Maryland  

	State Arts Council and anticipate applying for additional grant money in the future.

	PART 3:

	Appointee: Jane Q. Public
	Signature:             Jane Q. Public                                                  Date: 7/1/2013


APPOINTEE EXEMPTION DISCLOSURE FORM 

Mail the completed form to the Appointing Authority.  For appointments made by the Governor:

Governor’s Appointments Office

State House

Annapolis, MD 21401

APPOINTEE EXEMPTION DISCLOSURE FORM
	PART 1:

	NAME:    John Q. Public

	ADDRESS:     100 Main Street
                      Ocean City, Maryland 21842


	BOARD/COMMISSION NAME:
	Commission on African-American History and Culture

	PART 2:

	Please Check Item(s):
	Exemption Requested:  FORMCHECKBOX 
 No (If no, check box and skip to Part 3,    

                                                  Signature) 

	
	                                     FORMCHECKBOX 
 Yes (If yes, check box and complete rest   .                                                 of Part 2 and 3)                                                                                                                                                                                                                                                                               

	I request exemption for:   FORMCHECKBOX 
  Financial Interest  FORMCHECKBOX 
  Employment

	Financial Interest
	Employment

	Name of Entity where the financial interest exists:  Best Food Caterers
	Employment to be Exempted:   

	Address of Entity:   200 Main Street
                                Ocean City, Maryland 21842
	Your Position/Job Title:  Instructor



	Interest to be Exempted:  30% ownership of the company.
	 

	Current Value: FORMCHECKBOX 
 Under $1,000         FORMCHECKBOX 
$1,000-$5,000

                        FORMCHECKBOX 
$5,000-$10,000     FORMCHECKBOX 
$10,000 or More
	

	Explain below why you believe you may have financial interests or an employment situation that, in the absence of an exemption, will conflict with your service on the board or commission for which appointment is being considered.  You may wish to contact the State Ethics Commission for information or advice at 410-260-7770.  

	I am a 30% owner of the Best Food Caterers.  My spouse, my brother and his wife are co-owners.   While I 

	do not actively work for the business, I do have a financial interest in it.  The Company has provided 

	catering services for various events hosted by the Commission in each of the past 3 years and intends to bid

	on future events as well.

	PART 3:

	Appointee: John Q. Public
	Signature:             John Q. Public                                                  Date: 7/1/2013


Mail the completed form to the Appointing Authority.  For appointments made by the Governor:

Governor’s Appointments Office

State House Annapolis, MD 21401
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