Outpatient Services Programs Workgroup
Meeting Minutes
July 23, 2014, 9:30– 11:30
Mental Hygiene Administration
Rice Auditorium

I. Welcome, Overview of the Meeting Purpose, and Review of Topics for Discussion - Dr. Jordan-Randolph, Deputy Secretary for Behavioral Health and Disabilities, Department of Health and Mental Hygiene

Purpose and Topics For Discussion
[bookmark: h.gjdgxs]The purpose of today’s Outpatient Services Programs Stakeholder Workgroup meeting is to discuss the rights of an individual under an outpatient civil commitment program.   Today we will examine the roles of the Judiciary and the Office of Administrative Hearings as well as the rights of individuals who receive involuntary treatment. 

II. Outpatient Commitment Thoughts – George Lipman, Associate Judge, District Court of Maryland, District 1, Baltimore City
A. The Judiciary submitted a position paper during the 2014 session that addressed outpatient civil commitment.  The Judiciary would like a more viable civil commitment system.  Hospitals are a less restrictive alternative to jail, and the community is less restrictive when compared to hospital.  Individuals should be treated in the least restrictive setting.
B. The key to a program is the durability and continuation of services such as mental health treatment, substance abuse treatment, housing, vocational programming, case management and wrap around services.
C. The comparison to criminal law was discussed.
D. Judge Lipman posed several questions regarding the petition process under an outpatient civil commitment program.  These questions included: 
1. Whether the State would exercise police power?
2. Who will file for the petition with the court?
3. Will the state be represented by the Office of the Attorney General?
4. Will individuals receive sufficient particularity, notice, and advisement?
5. How soon is the evaluation and the hearing conducted?
6. Will the petition include a notice of the evaluation data and hearing date?
7. Is this an arraignment?
8. How will the petition be served?
9. What happens if the respondent evades services? 
E. The following questions were posed regarding the evaluation process:
1. Who is the treating doctor vs. the evaluating doctor?
2. Which entity is the doctor affiliated with?
3. What are the standards?
4. What happens if the respondent does not appear for the evaluation?
5. What happens if the respondent does not cooperate with the evaluation
F. The following questions were proposed regarding the right to counsel:
1. Is there a sufficient deprivation of liberty for right to counsel to attach?
2. Are there Fifth Amendment criminal incrimination possibilities?
3. At what stage should an individual having the right to council – before a hearing 				or before examination?
4. Who provides counsel for the respondents?
5. Should we amend the public defender’s statute?
6. Should there be court advisement of right to counsel? Is it an arraignment like 				procedure? Is there postponement if the respondent appears with counsel?
7. Is there waiver by inaction?
8. Does counsel have an obligation to advise client of the weakness of the 					program’s enforcement mechanism?
G. The Judiciary posed the following questions regarding the hearing process:
1. How quick will a hearing be scheduled? 
2. What are the commitment standards?
3. Is the burden of persuasion clear and convincing evidence?
4. Should the evaluating doctor be required to appear at the hearing?
5. The Court should not be bound by the evaluating doctor’s opinion.  The Court 				must be an independent fact finder.  But there is a long line of evidence law on 				the court’ s need to base findings on good scientific evidence and not disregard 				helpful opinion evidence.
6. Importance of plan and conditions.
7. Enforceability of conditions is needed.
8. Who monitors the conditions of the order for the State?
H. Order Modification
1. Court orders in the community are modified quickly. 
2. Skillful plan modification is the key to success in the City’s mental health court.
3. How are modification of conditions accomplished here, such as change of 				address and change of treatment location?
4. What about conditions such as need for detox or residential drug treatment?
5. How do we account for plan enhancement or plan simplification?
6. Who moves for a modification?
7. Who does the clinical evaluation?
I. Violations of an order
1. who moves for a hearing when a violation occurs
2. Notice to the respondent.
3. Is there a body attachment in lieu of summons?
4. How do you treat a substantial violation vs. other violations?
5. Does an evalution occur?
6. Is there a body attachment for failure to appear?
7. Are their graduated sanctions?
8. Can conditions be modified?
9. Can hospitalization occur?
10. What is the standard for hospitalization?
11. Are there other remedies?

Questions/Comments

Q: Of the states with outpatient civil commitment already, which ones are doing better than others with regards to these variables? 
A: I don’t know. That’s a real problem.  In regard to the California materials only small counties have implemented Laura’s Law.  I have been unable to find information on how their program actually works. 

Q: For inpatient commitment there is a forced medication mechanism. Is there a role for this type of mechanism on the outpatient side? 
A: Assuming someone needs certain medicines, the Judiciary wants to know how to enforce medication over objection.  

Q: What are the advantages and disadvantages of providing respondents with counsel as compared to an advocate? 
 A: I am pro lawyer. Lawyers know how to handle this and at certain points advocates do a good job.  We need to determine if this is a situation where respondents should have counsel. If they do, they should have the best counsel possible. 

Q: Would counsel be focused on winning or would they be more concerned with the best interest of client? 
A: This works out in mental health court. It is a good question and it is dictated by what counsel says to the respondent.  The community is a better alternative than the hospital or jail.

Comment:  There are concerns about a judge being able to enforce and outpatient civil commitment order.  No other state that has an outpatient civil commitment program where there is any consequence other than an inpatient evaluation to see if they meet the criteria for hospitalization.   No one goes to jail when they violate their treatment order.  
A: It is important that a judge has the ability to enforce an order.  Should we amend the emergency petition law? If individuals violate an order would we hold them for 72 hours like in California? 

Q: A judge’s role is not the enforcer.  We don’t want to create a black robe effect.
A: We don’t put a lot of people from mental health court in jail, but we can.  We have few people in the jail and in the hospital.  This is something we may hear from judges.  We shouldn’t put them in a position where they can’t do anything.

Dr. Jordan-Randolph noted that Judge Lipman’s presentation gave the group an opportunity to look at the Judiciary’s role under an outpatient civil commitment program.  We need to decide whether this process should reset in criminal or civil court.  Our goal is to decriminalize the process and reduce contact with the criminal justice system.  Part of this discussion is where the process should reside.

II. Office of Administrative Hearings Involving Commitment to Psychiatric Facilities  - Denise Shaffer, Deputy Director of Operations, Administrative Law Judge, Office of Administrative Hearings (OAH)
A. OAH handles has three types of hearings:
1. Involuntary admission (IVAs) of individuals to psychiatric units in private or state hospitals or DDA facilities
2. Release or revocation of conditional release hearings for defendants the courts have found to be not criminally responsible and have committed to state hospitals
3. Hearings to compel psychiatric pateints to take medication over objections
B. OAH is an independent agency within the Executive Branch.  It’s authority to conduct hearings comes from either agency or statutory delegation. DHMH is a delegating agency.
C. IVAs hearings are conducted all over the state including state psychiatric hospitals, freestanding private psychiatric hospitals, psychiatric wards in general hospitals, and Veteran’s Administration hospitals
D. Timeline for IVA hearings: OAH must hold IVA hearings within 10 days of a patient’s initial confinement.  An ALJ may postpone hearings, for good cause, for no more than 7 days.  
E. [bookmark: _GoBack]Patient rights at the IVA hearing:  The patient has the right to attend or waive their attendance and the right to testify.  The patient or the hospital sometimes calls the patient’s family members as witnesses.  A public defender is automatically assigned to represent a patient.  The public defender’s investigator will meet with the patient one or two days before the hearing.  The patient may have a private attorney at their expense or reject the public defender and proceed pro se.
F. Waiver of patient’s presence at an IVA hearing:  A waiver must be knowingly and intelligently made, witnessed by the individual’s counsel and witnessed by the ALJ. 
G. Standard and burden of proof for IVA hearings is clear and convincing evidence.  This should be the burden of proof for outpatient civil commitment as well. 
H. Medical testimony at an IVA hearing:  ALJs must require hospitals to present the testimony of one of the following, who has examined the patient within 48 hours of the hearing: a psychiatrist, a physician in an accredited psychiatric residency program, who is under the supervision of a psychiatrist, or a psychologist. 
I. Standards to release a patient:  If any of the required criteria for retention have not been proven by clear and convincing evidence or if a substantial procedural violation has occurred an individual must be released. 
J. An ALJ’s decision is made orally from the bench and written on a multi-part decision form.  The basis for the decision is explained orally at the hearing.  The decision is final and appealable under the Administrative Procedures Act and both parties have the right to file an appeal.  
K. Basis for a petition for emergency evaluation:  An individual who signs a petition for an emergency evaluation may base the petition on examination or observation or other information obtained that is pertinent to the factors giving rise to the petition.  A peace officer must base an EP on personal observation. 
L. Contents of an emergency petition: A petition must include a description of the patient’s behavior and/or statements or any other information that led the petitioner to believe that the patient has a mental disorder and presents a danger to his/hers/others’ life or safety; and any other facts that support the need for an emergency evaluation.  
M. Who may complete an emergency petition: a peace officer who personally has observed the individual or the individual’s behavior; or an examining physician, psychologist, clinical social worker, licensed clinical professional counselor, clinical nurse specialist in psychiatric and mental health nursing, psychiatric nurse practitioner, or health officer/health officer’s designee; and any other interested person.  A court must approve the emergency petition.
N. Court approval of emergency petition: District Court judges are available 24/7 to review emergency petitions.  To approve an emergency petition, the court must find probable cause to believe that the emergency evaluee has shown the symptoms of a mental disorder and that the individual presents a danger to the life or safety of the individual or others.  It the court does not find probable cause, it shall indicate that fact on the petition and not further action may be taken. 
O. Court ordered evaluation of an arrested individual:  A court may order an emergency evaluation of an arrested individual upon a showing of probable cause that the individual has a mental disorder and that the individual presents a danger to himself/herself or other.  
P. Peace officer transfer of a patient to the ER:  A court-endorsed emergency petition serves as a bench warrant that allows a peace officer to transport an evaluee to the nearest emergency facility.  A peace officer cannot act on an endorsed emergency petition that is more than 5 days old.  The 5 day limitation only applies to a court-endorsed emergency petition signed by a lay petitioner.
Q. What happens in emergency room? If the emergency petition is executed properly, the emergency facility must accept the patient.   Within 6 hours of arriving at the facility, a physician must examine the patient to determine whether he/she meets the requirements for involuntary admission.  An emergency evaluee may not be kept at an emergency facility for more than 30 hours.  
R. Notice of Rights/Status: Within 12 hours after initial confinement, each patient must be given and read a notice, including the following information: notice of confinement of the individual; the right to consult with a lawyer that the individual chooses; the availability of the legal aid bureaus, lawyer referral services, and lawyer referral agencies; the right of the individual to call or write a lawyer or a referral agency; and the relevant law. 
S. Notice of a hearing must be given to patient and next of kin with specified information. 
T. A semiannual hearing must be held within 150 to 180 days and after that hearing, he/she is entitled to a semiannual hearing. 

Questions on IVA.

Q: What must the peace officer observe? 
A:  A police officer must actually observe the behavior himself to be the petitioner.  There has to be some evidence observed. There isn’t an appeallate case on this.  It has been generally interpreted that the police officer has to observe some of the damages, something that corroborates what the family member has stated

Q: Would it be helpful if in Maryland we expanded the advanced directive form to include what would happen in a mental health crisis? Could there be more balance for an individual’s rights if we all filled out such a directive? And if we did, have it honored? 
A: I can’t speak to that. We don’t enforce advance directives. People can revoke an advanced directive.  

Q: Is there data on the number of emergency petitions filed in the State? 
A: No.  One of our plans is to collect data on emergency petitions. 

Comment: The Office of the Attorney General noted that statute does allow for advanced directives. 

Dr. Jordan-Randolph noted that one of the Continuity of Care recommendations would be to amend that statute to allow for a 72 hour period to honor an advance directive if an individual is incompetent upon presentation. 
Comment: Guardians are appointed in a number of cases. Hospitals are usually represented by social workers and nurses.  The subject of the petition is represented by a public defender.  This is an unfair match regarding knowledge of the law. 

Comment: At Baltimore Washington Medical Center people come in with advanced directives, but they don’t work.  With somatic issues they are declared incompetent. On the mental health side, we don’t have this parity.

III. Presentation from the Office of the Public Defender – Lois Fisher, Chief Attorney, Mental Health Division, Office of the Public Defender
A. Some of these are these questions have been asked by others.  These questions include, who is going to file the petition? If it’s a private party, it could be for a reason other than the individual needs treatment.  Additionally, can police powers of the state be based upon a private person filing a petition?  The Office of the Public Defender wants to make sure if outpatient civil commitment is implemented that there are a lot of procedural safeguards. The Office of the Public Defender does not support outpatient civil commitment. 
B. What will the criteria be, such as for an EP? Where will the person go? How much notice will they get? The notice to have an attorney, prepare with an attorney, and to hire an expert if needed takes time.  An overwhelming number of civil commitment hearings are held at private hospitals, from Sheppard Pratt to Union Hospital.  
C. We need the ability to postpone a hearing and for a person to remain in the community during this postponement. 
D. The patient should have the right to call a witness and the right to effective assistance of counsel.  Counsel should have the opportunity to prepare and talk to the client.  Individuals and counsel should have the right to review the proposal, evidence and the treatment location. 
E. Hospital must prove by clear and convincing evidence that they meet the standard for IVA. 
F. Whatever the criteria is for outpatient civil commitment is, that person must be required to meet each of the criteria. Criteria needs to be restrictive, because we are restricting someone’s rights.  
G. The Court needs to have oversight and know what the program is.  The court will need to send someone to program to make sure they do what they are supposed to. OHCQ isn’t doing their job and we may be adding to their burden.
H. There should be no restrictions on a person’s ability to travel and move under a program.  Individuals should have the freedom to have a job and live a normal life.
I. There can’t be any sanctions when someone violates an order.  If you don’t take your medicine, no one forces you to take insulin. We can’t send someone to jail and the hospitals are full.  There aren’t enough beds now. If we send people to the hospitals because they don’t go to outpatient treatment, then ERs will be overwhelmed. 
J. A public defender will try to win for their client and honor their clients wishes.  It is our obligation.  If there are no consequences or sanctions it will be explained to the client.  If it’s done through an ALJ, there is no police power. OAH can’t compel. 
K. We don’t force somatic patients into treatment.  An outpatient civil commitment process can’t be in criminal court. We can’t criminalize the mentally ill. 

Question and Answer 

Q: Does a physician have immunity from being sued if their patient doesn’t show up to treatment and then we find out something bad happened? If a physician doesn’t report this and there’s no immunity, then I will feel the need to report everyone who doesn’t show up. 
A: It isn’t like this in other states. Nonadherance would have to lead to dangerousness and then there would be an emergency evaluation. It is the duty of the provider to reengage an individual in care. If absence puts them at risk, then they should notify the appropriate entity.  

Comment: We spend time in mental health court with monitors and with FAST to work that out with the department on a case by case basis.  There are clear dangers to society.  How deep do we want to go with this? In a real commitment system we should have a FAST program, CFAP staff, etc. How will we administer this program to make sure there is effective communication?   

Q: Will the state include forced medication in an outpatient civil commitment program?  What would you do if the Office of the Public Defender has to represent an individual under an outpatient commitment order who may be medicated over objection?
A: We don’t represent people in the hospitals on this. They are represented by hospital employed advocates. They aren’t lawyers. ALJ’s want patient’s represented at these hearings.  If anyone wants to amend statute, they should. People are being ill served by not having an attorney.  This should be part of an outpatient civil commitment statute if there is forced medication.   

IV. [bookmark: h.30j0zll]Rights of the Individual – Erin McMullen, Acting Chief of Staff for Behavioral Health and Disabilities, Department of Health and Mental Hygiene
A. Arizona
1. At least seventy-two hours before the court conducts the hearing on the petition for court-ordered treatment, a copy of the petition, affidavits in support of the petition and the notice of the hearing must be served on the patient, who must be informed of the purpose of the hearing and advised of the patient's right to consult counsel. 
2. If the patient has not employed counsel, counsel must be appointed by the court at least three days before the hearing. 
3. If at the time of the petition for evaluation the patient had counsel, the same attorney should, if possible, be appointed to represent the patient at the hearing for court-ordered treatment.
4. The notice provisions in Arizona’s statute cannot be waived.
5. The notice of the hearing must fix the time and place for the hearing.  The hearing must be held in the courtroom or other place within the county that the court may designate to insure humane treatment with due regard to the comfort and safety of the patient and others.
6. The person who serves the notice of hearing must file a proof of service with the 	court that specifies the date, time and manner of service.
B. California
1. The person who is the subject of the petition has all of the following rights: 
i. To adequate notice of the hearings to the person who is the subject of the petition, as well as to parties designated by the person who is the subject of the petition. 
ii. To receive a copy of the court-ordered evaluation.
iii. To counsel. If the person has not retained counsel, the court shall appoint a public defender.
iv. To be informed of his or her right to judicial review by habeas corpus. 
v. To be present at the hearing unless he or she waives the right to be present. 
vi. To present evidence. 
vii. To call witnesses on his or her behalf. 
viii. To cross-examine witnesses. 
ix. To appeal decisions, and to be informed of his or her right to appeal.
C. Maine 
1. The applicant must provide a written statement certifying that a copy of the application and the accompanying documents have been given personally to the patient and that the patient and the patient's guardian or next of kin, if any, have been notified of:
i. The patient's right to retain an attorney or to have an attorney appointed; 
ii. The patient's right to select or to have the patient's attorney select an independent examiner; and 
iii. How to contact the District Court.
D. New York:  The subject of the petition shall have the right to be represented by the mental hygiene legal service, or privately financed counsel, at all stages of a proceeding commenced under Kendra’s Law.
E. North Carolina
1. Hearings may be held at the area facility where respondent is being treated (if located in the judge's judicial district) or in the judge's chambers. 
2. Upon motion of the proposed outpatient treatment physician, the court may grant a continuance of not more than five days. In addition, the proposed outpatient treatment physician may be present and may provide testimony. 
3. Unlike the hearing for inpatient commitment where respondent's presence may be waived, the respondent must be present at the outpatient hearing and may be subpoenaed if necessary. 
4. The respondent need not, but may be represented by counsel.  Counsel is assigned for an indigent respondent only if the court determines that the complexity of the issues makes it necessary of that respondent is unable to speak for himself. 


Questions/Comments

Comment: Anyone under this program should be represented by a public defender. 

V. Discussion: What should the rights of an individual be under an outpatient civil commitment program?  Please email comments to the Workgroup. 

VI. Outpatient Civil Commitment Proposal Process – Rianna Matthews-Brown, Acting Chief of Staff, Department of Health and Mental Hygiene 

A. The next meeting will focus on the dangerousness standard. Today is the last meeting on the topic of outpatient civil commitment. Please email us your comments. Now we’re going to start drafting a proposal.  The goal is to have a draft by August 1 on criteria, process, rights, under an outpatient civil commitment program to share with everyone.  This will be posted and emailed. There will be a 2 week comment period, and then we will edit and recirculate the document.  Prior to the next meeting we will send you a draft proposal on dangerousness in regulations.  

Questions/Comments
Q: Will there be a fiscal note associated with the proposal?
A: Yes, but we will come up with that after the bill is defined. There are costs to the Department, the Office of the Attorney General and the Office of the Public Defender. 

Q: Who represents the petitioner?  
A: We will need to figure this out.

Q: Will both the outpatient civil commitment proposal and the dangerousness proposal be released on August 1?
A: NO.  The outpatient civil commitment proposal will be released first.  Before the next meeting a draft definition of dangerousness will be provided.   Comments must be provided within two weeks for the proposal.  

Q: Regarding the dangerousness standard, can we look at other states?  If we knew what critical factors were and we created a table it may allow people to see on the same variables.
A: Yes.  We will present something on definitions used in other states.  

GJR – lack of documentation to support conclusion is a problem.  

Q: Are you planning on submitting departmental legislation?
A: Yes. We have flexibility with the workgroup’s timeline. 

Q: Is there a requirement to develop a proposal? 
A: This is something we discussed. There isn’t a requirement to do develop an outpatient civil commitment proposal. However, the department has made the decision to develop a proposal.  

Q: What is the timeline on dangerousness regulations?
A: It is too early to answer that question. 

Q: Will we submit a proposal on expansion of voluntary services?
A: Yes. We don’t need legislation on this. 

VII. Next meeting: August 8, 2014 (9:00 – 11:00) at Rice Auditorium



