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February 24, 2014

Honorable Thomas H. Middleton

Chair, Finance Committee

Miller Senate Building

Annapolis, Maryland  21401

Re: Opposed, SB 831
Dear Senator Middleton:
            The Maryland Judicial Conference opposes SB 831.  This assisted outpatient commitment proposal seeks to enact unworkable court hearings with mandatory but unenforceable outpatient treatment orders. Yet, it also should be noted that weaknesses in the existing general involuntary civil commitment system contributes to  the arrest and detention of a significant number of seriously mentally ill criminal defendants who may well be better served in a more viable civil commitment system.

This proposal affords a trial court no effective remedy for an assisted outpatient treatment defendant’s violation of the court ordered treatment provisions. A finding of contempt is prohibited, p. 12 lines 9-11, as is a direct involuntary hospital admission p.12 lines 12 -13. It may well be that under this proposed statutory scheme  the court may not be permitted to  even impose more restrictive community placement conditions. Proposed Section 10-937, p. 11 lines 19 – 28, makes no reference to court ordered enhanced or modified conditions.  If a criminal defendant violates a mental health condition of probation, pretrial release or conditional release from a criminal hospital commitment, the criminal court may order detention, incarceration or return to the mental health facility.  Here, in this proposed out- patient commitment proceeding, the only apparent remedy for non-compliance lies with the treating doctor through a petition for emergency evaluation, p.12 lines 5 -8. A trial court should not be required to preside over a toothless proceeding: one in which a trial court is provided no effective remedy for noncompliance with its order.

Presumably, the fundamental authority for mandating treatment under this proposal stems from the police power of the State of Maryland. Yet, no state office, department or designated entity is the moving party. This proposed assisted outpatient treatment procedure is not simply an evaluation for further state initiated commitment, such as the function served by an emergency evaluation in relation to general involuntary civil commitment to a mental hospital. Rather, this essentially private action is the out- patient commitment. A proper delegation of state action cannot be traced through this proposed procedure which is so dependent upon the treating physician.
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Most significantly, the treating physician’s treatment plan is not only to be given substantial weigh by the trial court, but seemingly has controlling authority over the conditions the court may impose upon the civil defendant. No independent evaluation is afforded.   If the court orders assisted outpatient treatment, the court “SHALL INCLUDE AN ASSISTED TREATMENT PLAN THAT: 1. IS LIMITED IN SCOPE TO THE RECOMMENDATION INCLUDED IN THE TREATMENT PLAN PROVIDED TO THE COURT” P.9 lines 25-29. This may well be an impermissible usurpation of the trial court’s authority as the trier of fact and author of conditions which may be legally imposed upon an individual defendant.

Other procedural defects are apparent. A right to counsel is announced. p. 7 lines 7- 8.However, there is no designation of a provider of that counsel for an indigent civil defendant. The three day speedy hearing provisions may not be sustainable in practice.  P.6 lines 26 -32.

The members of the Judicial Conference Committee on Mental Health, Alcoholism and Addictions have long noted the frequent inadequacies of the present general civil commitment system in slowing the re-arrest and re-detention of revolving door mentally ill individuals.  Emergency Evaluations often result in only the briefest stabilization. Trial judges throughout Maryland recount a pattern of endorsing emergency evaluation orders repeatedly for seriously ill individuals only to see the same individuals on criminal dockets. The downsizing of state mental hospitals has resulted in the remaining state beds serving criminally committed defendants with near exclusivity. Indeed, there often is delay in obtaining treatment and evaluation state hospital beds for even court committed criminal defendants who may not statutorily remain in a jail.  General hospitals now serve a large percentage of civilly committed patients- with very brief hospital stays as the norm. Indeed, continuity of treatment is difficult to achieve for supervised mentally ill criminal defendants, where there is significant involvement of the court, counsel, monitoring agents and clinicians.  Obviously, implementation of meaningful treatment planning is very difficult in the civil commitment context. While Maryland has model community treatment programs, there remains significant unmet  demand for psychiatric hospital beds,  community mental health and substance treatment, wrap around services,  case management , housing   employment, education and other day activity for  revolving door seriously mentally ill individuals.

Thank you for your consideration.

                                                

Sincerely,

                                                

George M. Lipman,
                                                

Chair, Maryland Judicial Conference Committee on 
  Mental Health,   Alcoholism and Addiction

